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MpoueccyanbHasa ¢opma npeaBapuUTeNbHOro
CNywaHuea B cyAe C y4YaCcTUueM NPUCAXHbIX

3acepartenen

IIponeccyanbHO (hopMOIE ITpeBapUTEJIEHOTO
CJOyIIaHNUsA sABIAeTca cynebHoe 3acemanme (4. 1
cT. 234 YIIK P®). CynebHoe 3acenaHyne — IPOLECCY-
aJbHasA (POpMa OCYILECTBJIEHNA IIPABOCYMA B XOZe
Jlocy1eOHOro M CyZeOHOro IIPOM3BOZCTBA II0 YTOJIOB-
HOoMy gzienty (1L 50 cr. 5 YIIK P®). Ono mpemycMoTpeHo
3aKOHOZATEeJIeM JJIs IIPOM3BOZCTBA B CyZIaX IIEpPBOIL,
BTOPOJ, HAJ30PHOM MHCTAHIWI, B TOM YMCJe U JJIA
IIPENBAPUTENIBHOIO CIIYIIAHMA B Cy/Zle IPUCKHBIX KaK
YACTV IIPOM3BOJICTBA B CyZe IIepBOil MHCTAHIINL

Hasnauenne paccmorpenna nesa 6e3 mposejie-
HUA TIPEeIBAPUTEJILHOTO CJIYLIaHWUA, T.e. OOl IT0-
PANOK IIOJITOTOBKM K CyZeOHOMY pas30yupaTesbCTBY,
IIPOBOANUTCA CyAbell B yIpolleHHo dopme. CtaTbu
227-233 YIIK PD He comepskaT KaKUX-JmOO CIie-
IMAJIbHBIX IIPOIEAYPHBIX IIPaBUIL

g mporeccyaabHO (POPMBI IIpeBapUTeib-
Horo cuymanuA (cymebHoro 3acemanudA) B YIIK PP
3aKpeIJIeHbl 0coOble TPeOOBAHMA.

IIpenBapurespHOe CTyIIaHVe IPOBOIMUTCA B 3aK-
poiToM cynebHoM Bacemamvm (4. 1 cr. 234 YIIK PPD),
YTO ABJIAETCH VICKJIIOYEHNEM U3 TpeOOBaHMA IJac-
HOCTM — OOIIET0 YCJIOBUA CyHIeOHOro pasdupaTesib-
crBa (cr. 241 YIIK P®). Bosee Ttoro, ct. 241 YIIK
P® neiictByeT B mpenBapUTENILHOM CJIYIIAHUM C
CYILIECTBEHHBEIM OrpaHnydeHueM. B mepeune ciyda-
€B, KOI7Ia JIOITyCKAEeTCs 3aKpbIToe CcynebHoe pasdm-
paTeNbCTBO, HET Ciydas 3aKpbITUA CynedHOro 3a-
celaHMA JJid IIPOBENEHUA IIPelBapUTEbHOTO
crymama (4 2 cr. 241 YIIK P®). 3akperroe cyned-
HOe pPas30MpaTesbCTBO IIPOBOAMUTCA HA OCHOBAaHNUM
OnpenesyeHM s M IIOCTAHOBJIEHUs cyna (4. 2 cT. 241
YIIK P®), a npeasapuUTesbHOE CIyIIaHNEe He 3aBU-
CUT OT yCcMOTpeHMA cynbu. llonTBepskiaeTr BTO U
cozepsKaHMe OJIaHKa IIPOTOKOJIA O Ha3HA4YEeHUNU
npenBapuresibHoro ciymanua. Cratea 241 VIIR
P® mpenycmarprBaer 3akpbliTie cyneOHOrO 3ace-
JIaHMA B OTHOIIEHMIM BCETO CyeOHOro pasbmparesb-
CTBa JIMOO COOTBETCTBYIOIIE ero dactu (4 3 cr. 241),
a IpeJBapUTENIbHOE CJIyIIaH)e B IIeJIOM IIPOBOMIMAT-
CA B 3aKPBITOM CyZieOHOM 3acelaHVIL

Ha mnpensapuresbHoe ciryliaHye B IIOJIHOV Mepe
pacmpocTpaHsaeTcsa TOJBKO MPaBMyo 4. 3 cT. 241
YIIK P®: yrosoBHOe AeJi0 paccMaTpUBaeTCA B 3aK-
pbITOM CyZneOHOM 3acelaHnyu € COOJIIOZEHVEM BCEX
HOPM YTOJIOBHOTO CYJIOIIPOVM3BOJICTBA.

MosKHO HIIPEAIIoNIoKNTb, YTO 3aKOHOJATENb, yC-
TaHABIMBAA JJIA IIPEIBAPUTEJBHOIO CIIYIIAaHMA
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TpebOBaHMA O 3aKPBITOM CyAeOHOM 3acelaHuy, py-
KOBOJICTBOBAJICS HEOOXOMMMOCTBIO HepasTJIalleHVsa
IIpoliecCyaJbHOM MH(pOpMaIMM 10 BOIPOCAM, VMe-
IOIIM 3HAYEHVe [JIA TIOATOTOBKU CyAeOHOro pasdm-
paTesbCTBA C YYACTMEM IIPUCAMKHBIX 3acelaTesel:
HaJIMUMe XOZJaTalicTBa OOBMHAEMOIO O PAacCMOTPEHNN
JleJla CyJIOM IIPUCAMKHBIX, HaJIM4dMe XOJaTalicTBa U
OCHOBAHMII IJIA VICKJIIOUEHNS [OKa3aTeJIbCTB, M3Me-
HEHIe IIPOKYPOPOM OOBMHEHMA U T.TI.

IIpenBapuresbHOE CitylllaHMe BCETAa ITPOBOIMT-
cA Cynbeil eauHOJIMYHO (KpaeBoro, o0JaCTHOTO U
VHBIX CyZOB CyObeKToB P®D). Cynbd, mmesa mporiec-
CyaJIbHBI CTaTyC IpeCcelaTeIbCTBYIOIIEr0, PYKO-
BOAUT CyHeOHBIM 3acellaHMEM U HafeJIeH IJIA 9TOrO
COOTBETCTBYIOUIMMM ITosHOMO4UMAMM (cT. 243 VIIK
P®). Ina npensapuTesbHOTO CITyIIaHUA MMeeT 3Ha-
geHre o0IIfee yCJIOBME CyneOHOro pasdupaTesbeTBa
0 HEM3MEHHOCTV COCTaBa CyJa: IIpeaBapUTeJIbHOe
CJIyIIIaHME IIPOBOJUTCA OIHUM U TEM Ke CyHAben
(2. 1 ct. 242 YIIK P®). OObuHO IIpeiBapuUTESILHOE
CJIyIlIaHMe JJIMTCA He OoJiee ABYX YACOB, IIOITOMY
He BO3HUKAET HeoOXOOMMOCTM 3aMeHbl CyIbu. BbI-
OOpOUHOE M3YyUEHNe YTOJIOBHBIX JIEJI, PaCCMOTPEHHBIX
AJTTaliCKVM KpaeBbIM CYAOM C yUaCTMEM ITPUCAKHBIX
3acemaresnert B 1994, 1995, 1999 rr., BbIABMIO MMHM-
MaJIbHYIO JIMTEJILHOCTD IIPEIBapPUTENBHOTO CIIyIIa-
A 30 MMHYT, MaKCUMAaJIbHYI0 — 5 dacoB 50 MUHYT.

B HekoTOpBIX CiyuaAx cyabA MOKET OBITh 3a-
MeHeH. Hampumep, mnpeaBapuUTesbHOE CIIyLIaHUE
OBbLIO OTJIOYKEHO BCJIEACTBME HESABKM KOro-smbo 3
BbI3BaHHBIX JuIl (4. 1 ct. 253 YIIK P®), a npu ero
BO300OHOBJIEHUY BBIACHUJIOCH, YTO CYIbdA JIUIIEH
BO3MOYKHOCTHM IIPOJIOJI3KAThH ydacTue B cyneOHOM
3acenanun. Jlesmo OymeT mepenaHO APYroMy Cy-
IIbe, HO cyneOHOe 3acelaHue CJefyeT HAuaTb CHa-
yayga (4. 2 cr. 242 YIIK P®), a He OpomosxaThb
C TOTO MOMEHTa, C KOTOPOTO OHO OBLIO OTJIOMKEHO
(@ 2 cr. 2563 YIIK PPD).

Heusmennocts cocraBa cyna He O3HAYAET, UTO
OIMH U TOT K€ CyIbsd JOJLKEH y4acTBOBAaTb B pas-
JIMHHBIX JTalax IPOM3BOJCTBA. HABHAYUEHUM U IIPO-
BeJIEHMUN IIPENIBAPUTEJIHHOTO CHIYILIAHUA OTO MOMKET
CIeNaTh KaK OIVH ¥ TOT jKe Cy[bd, TaK U pasHble Cy-
meu. B onpenenermmn Kaccarmonsolt masatsl Bepxos-
Horo Cyma P® Nel9-km 096—23co mo gery X. ObLIO
OTMEYEHO, YTO PACCMOTPEHVE Jeja Pa3HBIMU CYIb-
AMMU B CTQIUM IIPEIBAPUTEJBHOTO CJIYLIAHUA U B
cramuu cynebHoro paszbuparesibcTBa HE IMPOTUBO-



[IpoueccyanbHada dopMa NpeaBapHTeNbHOIO CAyUIAHHA B Cyae...

peuYnT HOpMaM YTOJIOBHO-IIPOIIECCYaJIbHOTO 3aK0-
Ha [1, ¢ 17]

B mpaxtuke cyma mpucaKHBIX AJITAlICKOIO Kpa-
€BOro cyjza ObLIM CJIyday, KOrjia IIpeBapUTesIbHOe
CJIyIlIaHMe Ha3HAYaJM U IIPOBOAWIIM PasHbIE CYAbU
(11,8% m3y4ueHHBIX yroJIOBHBIX fet). COOTBeTCTBEH-
HO B OOJIBIIIMHCTBE JeJI Ha DTUX DTaIlaX IIPOM3BOI-
CTBa y4acTBOBAJI OJIMH M TOT ke cynbsa (88,2%). Bo-
Jlee TOro, 3TOT 3Ke CyIbs paccMaTpuBaJ OeJO II0
cyiectBy (58,8%).

YuacTue cynpy Ha BCEX TPeX JTamlax IIPOM3BOJI-
CTBa IO IEPBOI MHCTAHIWM B Cy[e NPUCAKHBIX He
IIPOTUBOPEUNT TPeOOBAHUIO O HEIOIyCTUMOCTU
IIOBTOPHOTO YYaCTUA CYIbM B PaCCMOTPEHUU YTo-
JoBHOro gena (ctT. 63 YIIK P®), u cynba He MOKeT
OBITb OTBEZIEH II0 ®TOMY OCHOBAHMIO. 3aKOH 3aIpe-
IIIaeT CyAbe IIOBTOPHO YYaCTBOBATH B Pa3JIMUHBIX
CcyeOHBbIX MHCTAHIMAX (IIEPBOI, BTOPOI, HAaA30p-
HOI) MM B TOM SKe MHCTAHIM IIPY HOBOM PacCMOT-
PeHMM Tocjie OTMEHBI BBIHECEHHBIX C €r0 yJacTUeM
pettennii. HasHaueHne mpeBapUTEILHOTO CIIyIIIa-
HIA, TIPeIBAPUTEJIbHOE CIyIIaHne U cynebHoe pas-
OMpaTeLCTBO JIesia II0 CYIIECTBY OTHOCATCA K IIep-
BOIl cyneOHOII MHCTAHIMM, T.e. CyAbs Y4YacTBYeT
B pPacCMOTPEHNMN [leJla He IIOBTOPHO B APYTOii, a B
OZIHOVI M TON sKe cyneOHOV MHCcTaHIm. Takoil BbI-
BOJI COOTBETCTBYET IO3UIIMM 33aKOHOAATEJIA, MCKJIIFO-
yyBIIiero PenepasibHbIM 3akoHOM 0T 29 Masg 2002 r.
n3 cr. 63 YIIK P® (HemormycTMOCTb MIOBTOPHOTO
y4acTusA CyAbJM B PACCMOTPEHNMIM YTOJIOBHOTO [eJa)
3aIpeT y4acTBOBATHL B PACCMOTPEHMM JeJa, eCJIl Cy-
IIbA B XOJle JIOCyIeOHOIO IIPOM3BOJCTBA. TI0 ITOMY JIEJTY
MIPVHYMAJI PEIIeHe O TPVIMEHEHMM 3aKJIFOUEHNA IO
CTPaXKY WMJIM IIPOAJIEHMM CPOKA COJEPsKaHUA IIOJ
crpaskert [2, ct. 2027]. B coorBercTBMM C 1L 52 CT. 5
YIIK P® cyn, mpaBOMOYHBI IIPMHMMATEL PEIIEeHNA
B XOJle JOoCyZIeOHOrO ITPOM3BOACTBA II0 YTOJIOBHOMY
JIeJTy, ABJIAETCA CYZIOM IIEPBOV MHCTAHITUNL

CpoKn 11 IpOBeNIeHNsA IIPEIBAPUTEBHOTO CIIy-
IIaHUA B Cyle IPUCAMKHBIX YCTAHOBJIEHBI B 4. 3
cr. 227, ct. 233, 4. 2 ct. 266 YIIK P®. Pernierne o
Ha3HAUEHMUM IMIPEIBAPUTEJILHOTO CJIYIIAHUA CYIbA
JIOJDKEH IPUHATH He ro3gHee 30 CyTOK cO AHA IIO-
CTYIUIEHNA JIeJia B CYI, & B CJIydae, ecyii B CyZ IO-
CTyIaeT YTOJIOBHOE JIeJI0 B OTHOIIIEHMY OOBMH:AE-
MOTO, COZIEPSKAIIIEr0CA IION CTPasKeil, — B CPOK He
nosmaee 14 cytox (4. 3 cr. 227 YIIK PD).

IIpenBapurensHOe CoylllaHne He MOYKET ObIThb
HAYaTO pPaHee CEMM CYTOK CO JIHA BPYYEHMA OOBU-
HAEMOMY KOINMM OOBMHMTEJILHOTO 3aKJIIOYUEHUA VI
OOBMHUTEJBHOTO aKTa, IIOCTAHOBJIEHMA IIPOKYpPOpa
00 m3meneHvm oOBuHeHMA (4. 2 cT. 233, 4. 2 cT. 265
YIIK P®P). VIIK PP ycraHaBIMBaeT 3TOT CPOK KaK
yCJOBHMe JJIA Hadajsia cynebHOro pasdmparesbcTBa
JleJia TI0 CYIIIECTBY, HO OHO JIEVICTBYET U JJIA TIpel-
BapPUTEJBHOTO CJIYIIaHUA
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YIIK PCPHCP Ttakske nperycMaTpuBaJ aHaJO-
rMuHOe TpeboBaHME TOJBKO A CyneOHOro pasbu-
paTesbCTBa: PAacCMOTpPeHMe Aejia B CyHeOHOM 3a-
celaHVM He MOKET OBbITh HadaTo paHee TPeX CYTOK
C MOMEHTa BPYYEHU: IOJCYAMMOMY KOIMU O0BU-
HUTEJIHOTO 3aKJIIOUEHIdA, & B CJydyae HEBPYUEeHU:A
JIOKYMEHTOB B YCTaHOBJIEHHBIII CPOK pasbuparesib-
CTBO JleJla JOJIKHO ObITh OTJIOMKeHO (u. 4 cr. 237,
ct. 271 YIIK P®). Bepxoubli Cyn PP pacmpoct-
parus 3To TpeboBaHMe K cyaebHOMY pasdupaTesb-
CTBY U Ha IIPEIBAPUTENILHOE CIIYIIIAHME B CyZe IIpu-
csoxHBIX. B mocranoBienuu Ilnenyma BepxoBHoro
Cynma PP N9 or 20 mexabpsa 1994 r. Obuio ykasaHo,
YTO «IIPU HAJMUMM XOJAaTalicTBa OOBMHAEMOIO O
paccMOTpeHNy fejla CyAOM MPUCAKHBIX OEeJI0 Ha-
3HAYaeTCA K CynebHOMY pas30MpaTesbCTBY B IOPAA-
Ke IPeBapUTEbHOTO CJIYIIAHMA, KOTOPOe, MCXOIA
13 TIPUHIIAIIA COCTA3ATEJILHOCTY ¥ PAaBEHCTBA IIPaB
CTOPOH, a TaK)Ke C y4eTOM OOIIMX MPaBMJI yTOJIOB-
HOTO CYIIOIIPOM3BOJICTBA, HE MOYKET ObITb HadaTo
paHee Tpex CYTOK C MOMEHTa BpYy4YeHUs OOBMH:E-
MOMY KOINMM OOBMHUTEJILHOTO B3aKJIIOUEeHUd» (M. 3)
[3, c. 20—24]. C yueToM B5TOr0 pazbACHEHUA CYIbI
YKa3bIBaJII B IIOCTAHOBJIEHNM) O HAa3HAYUEHUM IIPeN-
BapUTEJIBHOTO CJIYIIAHUA HAa HEODXOIMMOCTb BPY-
YeHNA KOIMUM ODBMHUTEJILHOTO 3aKJIIOYEHU: U Jia-
BaJ ee ODBMHAEMOMY.

B coorserctBin ¢ YIIK P® komm oO0BMHUTE HL-
HOTO 3aKJIIOUEHNA M OOBMHUTEJIBHOTO aKTa OOBU-
HJEMOMY BPYYaeT MPOKYPOp IIOCJE MX YTBEPIKIE-
HMA ¥ HAIpaBJeHMsa Jeya B cyn (4 1 cr. 222, 4. 3
cr. 226 YIIK P®). Kommia mocTaHOBIEHNA POKYPO-
pa 00 m3MeHeHMV OOBMHEHMA BPYUaEeTCA OHOBPE-
MEHHO C OOBMHUTEJILHBIM 3aKJIIOUEHVEM W OOBU-
HUTEJIBHBIM aKTOM, KOTOPbIE B JTOM CJydae He
[1epPeCcoCTaBIIAIOTCA. [IPOKYypOp IIpM yTBEPIKISHUN
OOBMHUTEJBLHOTO 3aKJIIOUEHUA VI OOBUHUTEJBHO-
ro aKrTa BIIpaBe CBOMM IIOCTAHOBJIEHMEM M3MEHUTh
00beM OOBMHEHMA, VCKJIIOYMB 13 HErO OTHAeJIbHBIE
IIyHKTBI, JIMOO IepeKBaJnPUIIMPOBATEL OOBMHEHNE
Ha MeHee TsDEKoe (L 1 4 2 ct. 221, w 2 cr. 226 YIIK
P®d). B Takoit curyarpm cynpA Mpy HA3HAYEHM U B
XOJle TIPEIBaPUTENILHOIO CJIYIIIAHUA OCOOEHHO TIIa-
TEJIbHO JIOJPKEH IIPOBEPSATDH IIOJICYIHOCTh HeJa CYIY
[IPUCSKHBIX.

IIpenocrasiisas 00BMHAEMOMY BO3MOKHOCTH IIO-
JIYYUTH KOIMIO OOBMHUTEJIBHOTO 3aKJIOYeHusA (00-
BUHUTEJBHOIO aKTa) ¥ IIOCTAHOBJIEHNMS IIPOKYypOpa
00 mM3MeHeHUM OOBMHEHMA HE MeHee UeM 3a CEeMb
CYTOK IO HadYaJia IPeIBapUTEJIBHOIO CJIYIIIaHV,
3aKOH ODecIieurBaeT €My BO3MOKHOCTb YSCHUTh
CyThb OOBMHEHNs, IIPOAYMAaThb HAIIPaBJIEHMs 3alllii-
ThI ¥ OKOHYATEJBHO OMPEeJIMTb CBOI IMO3VIIMIO B
OTHOIIIEHMI PACCMOTPEHNS [eJjia CyIOM C y4acTyeM
npucsKHbIX 3acemaresneir. Cynobs, YCTAHOBUB B
[IPeaBapPNTEILHOM CJIYIIAHWYM, YTO yKa3aHHBIE B
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4. 2 cT. 265 YIIK PD noxkymeHTHI He BpPYyYeHb! M
BpY4YeHBbI HECBOEBPEMEHHO, IPUHMMAET peIleHne 00
OTJIOXKEHUY CyAeOHOro 3acelaHusA Ha BpeMdA, Heo0-
XOJIIMOe JIJIAI BBIIOJIHEHVA TpeOoBaHmii 4. 2 cT. 233,
4 2 cr. 265 YIIK PdD.

CynebHoe pas3dupaTesbCTBO JOJIKHO OBITH Ha-
yaTo He rosngee 30 CyTOK CO JTHA BbIHECEHVIA CyIBel 0
pesyJbTaTaM IIPeBapUTEBHOIO CITYIIaHA TIOCTAHOB-
JIEHVIST O HASHAYEHV! JIeJiA K CIIYLLIAHVIO CyZIOM C YHYacIVi-
€M IPUCDKHBIX 3acerareseil (4 1 cr 233 YIIK PdD).
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